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In the United States Court of Appeals

for the Ninth Circuit

No. 15051

National Labor Relations Board, petitioner

V.

Swift & Company, respondent

ON PETITION FOR ENFORCEMENT OF AN ORDER OF THE
NATIONAL LABOR RELATIONS BOARD

BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD

JURISDICTION

This case is before the Court upon petition of the

National Labor Relations Board, pursuant to Section

10(e) of the National Labor Relations Act, as amended

(61 Stat. 136, 29 U.S.C, Sees. 151, et seq.),' for en-

forcement of its order (R. 31-34) issued on November

10, 1955, against Swift & Company. The Board's de-

cision and order are reported at 114 NLRB No. 146

(R. 23-34). This Court has jurisdiction of the pro-

ceeding, the unfair labor practice having occurred at

Swift's plant located in South San Francisco, Cali-

1 The pertinent statutory provisions are printed in the Appendix,

infra, pp. 18-22.

(1)



fornia, where Swift is engaged in slaughtering, han-

dling and dressing livestock, and in selling meat and

related products which it ships in interstate commerce

(R. 25-26; 14-15, 36).'

STATEMENT OF THE CASE

The Board's Findings of Fact

Respondent admittedly refused to bargain with the

Union,^ certified by the Board as the exclusive bargain-

ing representative of respondent's plant clerks and

standards checkers, after a majority of these employees

selected the Union pursuant to representation pro-

ceedings under Section 9 of the Act (R. 24, 26-27, 3-13,

16-23). In defense of its refusal, respondent contended

before the Board that a unit composed of plant clerks

and standards checkers was not appropriate for the

purposes of collective bargaining because these em-

ployees are closely related to management, as super-

visors, management representatives, or as confidential

employees, and therefore are not entitled to engage in

collective bargaining under the Act even in a unit com-

posed solely of such employees (R. 24, 27-28; 8-9, n. 1).

The pertinent facts respecting this defense, rejected

by the Board, may be summarized as follows

:

The meat packing plant of the Company, located in

South San Francisco, California, has approximately

2 Where in a series of references a semicolon appears, record
references preceding the semicolon are to the Board's findings; suc-
ceeding references are to the supporting evidence.

3 Local 508, Amalgamated Meat Cutters and Butcher AVorkmen
of North America, AFL.



750 employees (R. 41). M^ie plant consists of alx.iit

'M) departments, each supervised hy a t'orcniaii, who,

ill turn, is responsible to the IMant SiipcriiilciKlcnl in

charge of the operation of the entire plant ( i^ ;i!)- lii,

45-4(), 55-56, (i5). Different labor organizations i-ei)rc-

sent the electricians, drivers, boiler and engine room
employees ; the Union involved in this case re])resents

the production employees (R. 37-39). in Ihc rcjue-

sentation proceedings witli wliidi we are hci'c concci-ned

the Union sought certitication as the representative of

the 12 plant clerks and 5 standards checkers, who w^ere

not represented by any other organization (R. 24, 2()-27

;

5,8,11,41-42,50).

A. The plant clerks

Unlike the clerical employees working in the Plant

Superintendent's office and in the Commercial Office,

located in buildings apart from the plant, the 12 plant

clerks work in the 12 offices located inside the plant

(R. 8, 28; 41-42, 53-54, 56-58, 65-66). In the perform-

ance of their clerical duties, the plant clerks are imme-

diately supervised by the respective foremen to w^hose

departments they are assigned (R. 8, 28 ; 45, 46). Some

of the plant clerks work for a number of foremen, al-

though most of the clerks remain in one office where

they perform their duties occupying a desk adjacent to,

or jointly with, the foreman whose office they share (R.

45-46,79).

The primary duties of the plant clerks concern the

maintenance of a variety of records for their respec-

tive departments relating to production, shipment, and

costs. On the stock record books the clerks enter the

quantity and location, of the product being cured and



date the product is cured (R. 8; 42, 73). They pre-

pare departmental records and reports concerning vol-

ume of production, supply, inventory, cost data, trans-

fer of products in and out of the department, volume

of shipment, and the number of hours worked by the

employees (E. 8; 42-44, 81-82, 86-89). In addition,

using the cost information supplied by the general busi-

ness office, the Superintendent's office, and the Chief

Engineer, the plant clerks fill out the weekly cost re-

ports for their respective departments which show,

among other things, the cost of the supplies, labor costs,

steam and power costs, cost of repairs, and overhead

costs, including sales data (R. 8 ; 42, 87-87) . Finally, the

clerks prepare the employees' vacation slips, which are

sent to the timekeeper for the computation of vacation

pay (R. 44, 64, 81-82).

Aside from these purely clerical tasks, the plant

clerks weigh the products, manipulating the scale from

inside the plant office, after the jDroducts are placed on

the scale by the production employees (R. 80). They

instruct the employees w^here to place, and when to

move, certain products in the course of the processing

(R. 8 ; 43, 80-81, 99) . In the brief absences of the fore-

man, the plant clerks, as do some of the production em-

ployees, assume responsibility in the department for

short intervals (R. 8; 47, 82). However, the plant

clerks have no power to hire, discharge, assign or rate

employees, or even make effective recommendations con-

cerning the employees to the foreman (R. 8-9, 28 ; 100-

301). And although the clerks may compile data for

use by their respective foremen in the handling of em-

ployee grievances when so instructed by the foremen,

the grievances are resolved by the foreman and the ag-



grieved employee willioiit ihc presence of ihe plant

clerk (R. 8, 9, 28; 48-49, 101).

The plant clerks are paid weekly salaries, are given

work clothes, and share a lockei- locun with the t'oi-eman

(K. 47, 48, 83). They, like the production workers,

punch the time clock of the (lei)artment (K. 82-8:i), and,

like the other salaried employees, the plant clerks en-

Joy the same type ol' liealtli and welfare benetits en-

joyed by the production employees (R. 48, 7(3-78).

Neither plant clerks nor standards checkers can norm-

ally expect to be promoted to foreman, as there is no

fixed line of promotion and production workers are

frequently promoted to these supervisory positions (R.

104). Both plant clerks and standard checkers receive

less pay than certain production workers and have on

occasion been transferred from salaried positions to

work as production employees (R. 101-102, 108-104).

B. The standards checkers

The 5 standards checkers employed at the plant are

closely allied to the plant clerks by the similarity of

their duties and their working conditions. Like the

plant clerks, the standards checkers perform clerical

work in the plant offices under the inunediate supervi-

sion of the foremen, are furnished work clothes, and are

assigned locker room space apart from the hourly paid

employees (R. 9; 53-54, 58, 64-65). Similarly, the

standards checkers are salaried, rather than hourly-

paid employees, report for work by punching a time-

clock, and enjoy the identical vacation, health and

other welfare benefits to which the plant clerks are en-

titled (R. 54, 64, 74-77). Although the standards

checkers work closely with the foremen, they may work

in more than one plant office, exercise no supervisory



duties, and have been transferred to production work

(E. 9, 28; 66, 79).

The job of the standards checkers concerns the com-

putation of incentive earnings of the production em-

ployees (E. 9; 49-50). The standards checkers are

furnished standards books which contain the variable

factors, predetermined by time and motion studies, re-

specting the various jobs of the dilferent departments

(E. 9; 49-50, 62-63). Each day, in consultation with

the foreman and the plant clerk, the standards checkers

ascertain the amount produced the previous day,

whether any abnormal factors affected the previous

day's production and how many hours each employee

worked on operations subject to standards (E. 9 ; 49-51,

52, 66-67, 72-74, 92-98). The checker then enters this

information upon the standards checking sheets sup-

plied by the Superintendent's office for the various

jobs, together with the variable factors which the stand-

ards checker determines are applicable (E. 9; 49-52,

58-61, 67). After all the production data is entered,

the standards checker hands the standards checking

sheet to the comptometer operators for computation of

the employees' standard hours on premium or incentive

pay (E. 9; 50, 68-69). After the sheet is examined by

the foreman for accuracy, the standards checker takes

the sheet directly to the head standards checker or his

assistant (E. 50, 58, 69-72, 78-79).

A day or so after the work is performed, the incentive

earnings of the employees are computed and posted in

the plant (E. 52, 63-64). In case an employee questions

the accuracy of the computation or the appropriateness

of the standards selected by the standards checker, the

standards checking sheet is returned to the plant de-

partment for reexamination by the standards checker,

or is reviewed by the head standards checker and the



foreiiiaii (K. 9; 52-53, 95, 102-10;}). 'Vhv staiulanls

checker does not otherwise participate in the grievance

procedure (R. 9; 102-103).

II

The Boarcl's Decision anil Order

Upon the foregoing facts the Board held tliat '*A11

l)huit clerks and standards checkers at t lie • * * plant,

excluding all other employees, guards, and su])ervi-

sors defined in the Act" constituted a unit appropriate

for the jDurposes of collective bargaining (K. 8, 12, 16-

18, 26-27). In so holding, the J3oard rejected the Oom-

])any's contentions that the plant clerks and standards

checkers were supervisors, or closely related to manage-

ment as managerial representatives or confidential em-

ploA'ees, and thus ineligible to participate in collective

bargaining negotiations (R. 9, 28).

Pursuant to the Board's direction, an election was

held among the 16 eligible employees; the Union re-

ceived 11 of the votes, and was certified on March 28,

1955 (R. 7-12). Nevertheless, the Company, on and

after April 27, 1955, rejected the Union's request to

enter into bargaining negotiations, alleging that the

unit found by the Board was inappropriate (R. 24, 27-

28; 18-23). The Board, holding that the Company's

admitted refusal to bargain violated Section 8 (a) (5)

and (1) of the Act, ordered the Company to cease and

desist from refusing to bargain collectively with the

Union, or in any like manner interfering with the ef-

forts of the Union to bargain collectively on behalf

of the employees (R. 28-31). Affirmatively, the order

requires the Company, upon request, to bargain collec-

tively with the Union and to post appropriate notices

(R. 31-34).
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ARGUMENT

The Bargaining Unit of Plant Clerks and Standards Checkers

Was an Appropriate Unit

Respondent having admittedly refused to bargain

with the Union certified by the Board, the first question

before this Court is whether the Board has acted arbi-

trarily or capriciously in determining that the plant

clerks and standards checkers constitute an appropriate

bargaining unit. Foreman & Clark, Inc. v. N.L.R.B.,

215 F. 2d 396, 405-406 (C.A. 9), certiorari denied, 348

U. S. 887, and cases there cited. We submit that the

undisputed facts, summarized above, establish that the

plant clerks and standards checkers are so closely al-

lied, by virtue of their duties and working conditions, as

to constitute a cohesive unit appropriate for the pur-

poses of collective bargaining under the Act. See

N.L.R.B. V. Armour & Co., 154 F. 2d 570, 575, 576

(C.A. 10), certiorari denied, 329 U. S. 732, quoted with

approval in Foreman 6c Clark, supra; see also N.L.R.B.

V. Swift & Co., 162 F. 2d 575, 580-581 (C.A. 3), cer-

tiorari denied, 332 U. S. 791 ; N.L.R.B. v. Continental

Oil Co., 179 F. 2d 552, 554-555 (C.A. 10). Indeed,

throughout this proceeding, the similarity of the em-

ployees' interests and conditions of employment are re-

peatedly stressed (R. 48, 50-54, 58, 72-77, 82, 101-104).

The Company's chief attack upon the Board's deter-

mination, however, is that the plant clerks and stand-

ards checkers are disqualified from representation by

any labor organization for the purposes of engaging

in collective bargaining because of the supervisory,

managerial, or confidential nature of their responsibil-

ities as employees of the Company. ^

^ Respondent also contended before the Board that the Union
could not represent the plant clerks and standards checkers be-



Similar contentions have been previously examined

and found wanting in A. />.//./>. v. Armour d- Co., lol

V. 2d 570 (C.A. 10), certioraii denied, ::'_'!) I'. S. 7:i2,

a case which we submit is indistinguishable I'l-dui the

case at bar, and in N.L.R.Ik v. Sirift d' Co., Klli F. 2d

575 (O.A. 3), certiorari denied, 332 U. S. 7<)J, a ease

involving another plant of the respondent herein.

'

In N.L.B.B. V. Annour d Co., s/tjira, as here, the eni-

]doyer—who was engaged in the same type of large-

scale meat processing and packing—contended that

plant clerks and checkers were part of management

and therefore not entitled to rejiresentation foi* eollec-

caiiso the Union also rcjircscntcd the Company's production em-
jiloyecs. In ."^npport of this contention, rcsjiondent adverted merely

to the fact that such employees, in the South San Francisco plant

and in the Company's other plants, have never been considered as

l)art of a unit composed of production employees. The short an-

swer, of course, is that the Board's certification does not place the

clerks and checkers in the production unit for purposes of collec-

tive bargaining, but establishes a separate unit for them {supra,

J). 7). In any event, similar contentions have been raised in

virtually identical situations and have been rejected by the courts.

N.L.E.B. V. Suijt & Co., 162 F. 2d 575, 580-581 (C.A. 3). certiorari

denied, 332 U.S. 791; N.L.R.B. v. Armour & Co., 154 F. 2d 570.

572, 575 (C.A. 10), certiorari denied, 329 U.S. 732.

^Although these cases arose under the original Act. nothing in

the 1947 amendments detracts from the force of their reasoning,

which is fully explained below (pp. 14-17). Even with respect

to respondent's contentions that the clerks and checkers are super-

visors as defined in Section 2 (11) of the Act, a provision not con-

tained in the original Act, the reasoning of these cases is relevant.

For, in approving a definition of "supervisor," Congress intended

to reach "the supervisor vested with such genuine management

prerogatives as the right to hire or fire, discipline, or make effec-

tive recommendations with respect to such action" and "adopted

the test which the Board itself has made" S. Kept. No. 105. 8ath

Cong.. 1st Sess., p. 4; H. Conf. Kept. No. 510, 80th Cong., 1st Sess.,

p. 35 (Legislative History of the Labor Management Relations

Act, 1947 (Govt. Print, off. 1948), hereinafter cited as "Leg. Hist.",

Vol. I, pp. 410, 539).
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tive bargaining purposes under the Act. 154 F. 2d at

572, 574, 576-577. The duties of the plant clerks em-

ployed by Armour were broader than those of the clerks

employed by the Company in the instant case, for

Armour's clerks had the responsibility of directing test

runs of a group of employees where no regular foreman

was present, of maintaining employment records of

the workers, and of notifying the foreman which em-

ployees were to be laid off or hired under the seniority

rules. Id. at 573. Similarly the checkers in Armour
had greater authority than the Company's checkers,

since the former examined the plant clerks' reports for

errors, made spot checks of the performance of the

various operations, both as to method and the number

of men employed, and even advised the foreman of de-

viations from job descriptions or standards and the

time allowances for a day's work. Id. at 576-577.

Nevertheless, the court there sustained the Board's

finding that both these groups of workers were em-

ployees entitled to full protection of the Act, and that

Armour was compelled to bargain with their chosen

representative. Similarly, the court in N.L.R.B. v.

.Stvift & Co., 162 F. 2d at 577, 580-581, held that the

plant clerks and standards checkers were not supervi-

sors, and that the Board could properly include them
in a unit with other clerks, even though a coaffiliate of

their union represented the production employees.

In the light of these judicial precedents, we turn

now to a more particularized consideration of the Com-
pany's contentions concerning the validity of the

Board's determination respecting these two groups of

employees.
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A. The phnif clerks (dkJ standards checkers are not

supervisors trilliin I Ik incdiiiuf/ of Scdion J (]])

of the Act

Although respondent urged before tlic Una id iliat

the standards cluM-kers \v('i-(' uivcn supcrvisoi-y (hities,

at the hearing in the representation proceeding the

l)lant superintendent conceded that he "could not define

any of [the standards checkers'] functions as Ijeing

supervisory" (R. 102). Even apart from this admis-

sion respondent's assertion that these ein])l(tyees luive

supervisory responsibilities is unsupported by tlie

record.

Respondent urged tliat l^ecause the duties of the

standards checkers affect the compensation earned by

the employees, they have the authority to ''reward"

the employees within the meaning of Section 2 (11) of

the Act, quoted infra, pp. 18-19. Respondent's argu-

ment not only involves a distortion in the plain mean-

ing of the word ''reward,"" but would make supervi-

sors of every employee whose functions might affect

the compensation of other employees. The legislative

history of Section 2 (11) conclusively demonstrates that

Congress did not intend to exclude from the benefits of

the Act all persons whose duties affected the earnings

•^ Particularly applicable here is the familiar canon of statutorj^

construction that "legislation, when not expressed in technical terms

is addressed to the common run of men and is therefore to be under-

stood according to the sense of the thing, as the ordinary man has

a right to relv on ordinary words addressed to him." Addison v.

Holly Hill Fruit Co.. 322 U.S. 607, 618; N.L.R.B. v. Coca-Cola

Bottling Co.. 350 U.S. 264, 268-269; Helvering v. Hutchings. 312

U.S. 393. 396. See also N.L.R.B. v. North Carolina Granite Corp.,

201 F. 2d 469, 470 (C.A. 4), where the court held that an employee

who kept the time of himself and two other employees, thus affect-

ing their compensation, did not have authority to "reward" these

employees so as to make him a supervisor within the meaning

of the Act.
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of other employees. Under the House bill, it was pro-

posed to exclude, as supervisors, "personnel who fix

the amount of wages earned by other employees, such

as inspectors, checkers, weigh-masters, and time-study

personnel." H. Conf. Kept. No. 510, 80th Cong., 1st

Sess., p. 35; Section 2 (12) (A) of H.E. 3020; 93 Cong.

Rec. 4138, 6442. (Leg. Hist., Vol. I, pp. 40-41, 539, Vol.

II, pp. 1068, 1537). In conference, however, the House

version was rejected, and the conferees decided to re-

strict the term '

' supervisor '

' to individuals ' ^ generally

regarded as foremen and persons of like or higher

rank" as in the Senate version. Ihid.

In any event, the undisputed evidence previously

summarized (pp. 5-7), establishes that the checkers'

duties do not involve, as Section 2 (11) of the Act re-

quires, the exercise of "independent judgment" but

were, merely of a "routine or clerical nature." Thus,

their very functions relate to the computation of the

production employees' earnings by selecting the factors

which are enumerated in the standards book. Before

selecting the factors to be entered on the checking sheet,

however, the standards checker consults with the fore-

man and the plant clerk, and, again, before transmitting

the sheet to the standards department, the sheet is ex-

amined by the foreman for accuracy. Even after trans-

mission, the standards checking sheet is subject to re-

view by the head standards checker or his assistant, as

a matter of routine, and, if an employee questions the

computation of his pay, the standards checking sheet

will be reviewed once more. In short, a standards

checker is, at most, "a trusted employee with intelli-

gence enough to gather information for the manage-

ment's action" but lacking any authority to "exercise

any judgment as to policy or to hire or fire, demote, or
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])romote any employee." N.L.R.B. v. OshrinJx, 218 F.

L'.l ;U1, ;J44 (C.A. 9), certiorari denied, 349 U. S. 928.

See also N.L.R.B. v. Parmti Wdhr Lifter Co., I'll V.

2d 258, 261 (C.A. 9), certiorari denied, :ns V. S. S29.

The duties of the plant clerks, too, are essentially

those of a "trusted employee with intelligence enough

to gather information for the management 's action ' 'hut

without authority to exercise judgment as to policy or

employment. Respondent, however, relied \\\)i)\\ the

fact that the plant clerks instruct the production em-

ployees wdth respect to the handling of products in the

course of processing, supervise the department in the

absence of the foreman, and may discuss the qualifica-

tion of production employees with the foremen. At

most, we submit, respondent's argument establishes that

the plant clerks possess "minor supervisory duties"

but "were not intended to be excluded from the cov-

erage of the Act." N.L.R.B. v. Quincy Steel Castiufi

Co., 200 F. 2d 293, 296 (C.A. 1). See also N.L.R.B.

V. North Carolina Granite Corp., 201 F. 2d 369 (C.A.

4) ; Sen. Kept. No. 105, 80th Cong., 1st Sess., pp. 4, 19;

93 Cong. Rec. 3836, 4677-4678 (I Leg. Hist. 410, 425;

IILeg. Hist. 1009, 1303).

Thus, although the plant clerk may give his opinion ,

to the foreman with respect to a particular employee,

the plant superintendent testified that "The foreman

makes the decisions, that is his job" even though, of

course, the foreman "might value" the opinion of the

plant clerk (R. 100, 101). This falls far short of the

requisite powder of a supervisor to "effectively recom-

mend" action with respect to an employee. Similarly,

although the plant clerk exercises the supervisory pow-

ers of the foreman during the foreman's temporary

absence, for short periods, "the grant of power to ex-



14

ercise a supervisory function only spasmodically and '

infrequently" cannot make a " 'supervisor' out of a

rank and file employee." N.L.R.B. v. Leland-Gifford

Co., 200 F. 2d 620, 625 (C.A. 1) ; see also N.L.R.B. v.

Quincy Steel Casting Co., 200 F. 2d 293, 296 (C.A. 1) ;

NL.R.B. V. WUtin Machine Works, 204 F. 2d 883

(C.A. 1). Especially is this true where, as here, pro-

duction employees also relieve the supervisors (R. 82).

And, finally, the instructions given the production em-

ployees regarding the handling of products in the course

of processing were merely routine directions similar

to those given by the molder in N.L.R.B. v. Quincy Steel

Casting Co., 200 F. 2d 293, 296 (C.A. 1), by the clerk

in N.L.R.B. v. WUtin Machine Works, 204 F. 2d 883,

886 (C.A. 1), and by the carpenter in N.L.R.B. v. North

Carolina Granite Corp, 201 F. 2d 469, 470 (C.A. 4), all

of whom were held to be employees, not "supervisors,"

within the meaning of the Act.

B. The plant clerks and standards checkers have no

duties as confidential employees or representatives

of management in the field of labor relations

In addition to the contention that the plant clerks

and standards checkers exercise supervisory duties

within the meaning of Section 2 (11) of the Act, re-

spondent argued that these employees are so closely in-

tegrated with management as to be confidential em-

ployees and managerial representatives who, under

Board established policies, should be excluded from the

benefits of collective bargaining. In this connection

respondent adverted to the fact that the employees have

access to financial and production data, employment

records, and information concerning employee griev-

ances.
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At tbe outset, it is clenr llial icspdiidcnt's position

does not mean that tlie cost, piodiid ion, ov oilier data,

availa])le to the plant dci-ks and standards (dieckers is

not available to the otiici' cinployecs, hiil oid\' thai the

I Company did not want this inl'orniation diselosed to

I competitors. Tims, at the hearing, althongh testifying

I that the Company wanted the records restrieted to su-

pervisory personnel, the plant superintendent admitted

that the cost records are not kei)1 in a vault, and ex-

plained, finally, "T stated that we would certainly not

want our competitoi's to know our costs or our ])rodue-

tion data. To me that is the meaning of confidential"

(R. 84, 90, 91-92). Moreover, the plant superintendent

testified that "any employee" has the "right" to ask

what the standards are on any job to which he is as-

signed; that the rates of pay for production workers

are "available for all em^Dloyees" (R. 84) ; that the em-

ployees' earnings are posted in the plant (R. 52) ; and

that time-study data are made available to union rep-

resentatives, for the purposes of collective bargaining

(R. 84-85).

From management's own view, therefore, w^hatever

confidential aspects are involved in the duties of plant

clerks and standards checkers relate not to the person-

nel problems of the Company, but to the harmful ef-

fects of disclosure to business competitors. Such duties

do not discpialify these employees from the right to

engage in collective bargaining, as was recognized in

N.L.R.B. V. Annour & Co., 154 F. 2d 570, 574 (C.A. 10),

certiorari denied, 329 U. S. 732, where the court stated

in rejecting the same contention urged by respondent's

competitor with respect to the employees performing

the same work as those here:
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Certainly, exclusion from the benefits of the Act

is not the price of honest and faithful service. It

is true that the knowledge which the plant clerks

obtain is of a highly confidential nature and that

its disclosure to competitors of Armour might re-

sult in injury to Armour. Armour may require, as

a condition of employment, that the plant clerks

treat such information as confidential.

See also Associated Press v. N.L.B.B., 301 U. S. 103,

132; 5. F. Goodrich Co. 115 NLRB No. 103 (37 LRRM
1383)."

These same considerations demonstrate that the faith-

ful performance of these employees' duties in connec-

tion with the computation of earnings or in connection

with the adjustment of grievances is in no way incom-

patible with their being represented by a collective

bargaining agent. As already noted (supra, pp.

4-5, 7), neither the plant clerks nor the standards

checkers actually participate in the conference, which

' Contrary to respondent's contention before the Board, there is

nothing in the Board's decision in Ohio Ferro Alloys Corporation,

107 NLRB 504, requiring a different conclusion. In that case, the

two individuals the Board excluded from the bargaining unit as

"confidential employees" did clerical and stenographic work for

the plant superintendent in charge of labor relations, including

handling correspondence between the superintendent and officers

of the corporation. Ibid. The Board thus concluded that it was
"clear on the record that these two individuals in the course of their

regular duties actively handled confidential materials relating to

labor relations." Id. at 505. In the case at bar, however, the plant

clerks and standards checkers have no comparable duties with re-

spect to labor relations, and have no access to any confidential

matters, even in connection with grievances, which concern labor

relations decisions. See Seventeenth Annual Report of the National

Labor Relations Board (Govt. Print. Off., 1953) pp. 91-92; Six-

teenth Annual Report (Go\*t. Print. Off., 1952) pp. 117-119.
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is iioniially haiKllcd diiccily betweiMi llic foreman aii<l

llic aj;"^"ri('V('(l employee. The role pl.-iycd liy tlicsc cin-

ployees is tlie (|uile closely restricted one oi' gathering

iut*orniati(>n, or rechecking ('oni))utati()ns, loi* use })y the

foreman in adjusting the grievance. Should these em-

l^loyees fail to perform these duties |)i'(j])erly, oi- sliould

the ])hnit checker neglect to seleet tlie proper standards

in computing incentive earnings of the other cm])loyees,

Ihe Company has the effective remedy of disciplining

or discharging these employees. Exclusion from the

benefits of the Act is neither required nor justified.

See the Armour, Associated Press, and Goodrirli cases

cited immediately above.

CONCLUSION

It is respectfully submitted that the Board properly

concluded that none of respondent 's grounds for refus-

ing to honor the Board's certification of the Union as

the bargaining agent of the plant clerks and standards

checkers had merit and that a decree should issue en-

forcing the Board's order in full.

Theophil C. Kammholz,
General Counsel,

David P. Findling,

Associate General Counsel,

Marcel Mallet-Prevost,

Assistant General Counsel,

Frederick U. Reel,

John E. Jay,

Attorneys,

National Labor Relations Board.

June, 1956.
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APPENDIX

The relevant provisions of the National Labor Rela-

tions Act, as amended (61 Stat. 136, 29 U.S.C, Sees.

151 et seq,), are as follows:

Definitions

Sec. 2. When used in this Act

—

(3) The term 'employee' shall include any em-

ployee, and shall not be limited to the employees

of a particular employer, unless the Act explicitly

states otherwise, * * *^ but shall not include any

individual employed as an agricultural laborer, or

in the domestic service of any family or person at

his home, or any individual employed by his parent

or spouse, or any individual have the status of an

independent contractor, or any individual em-

ployed as a supervisor, or any individual em-

ployed by an employer subject to the Railway

Labor Act, as amended from time to time, or by any

other person who is not an employer as herein

defined.

(11) The term 'supervisor' means any indivi-

dual having authority, in the interest of the em-

ployer, to hire, transfer, suspend, lay off, recall,

promote, discharge, assign, reward, or discipline

other employees, or responsibly to direct them, or

to adjust their grievances, or effectively to recom-

mend such action, if in connection with the fore-

going th exercise of such authority is not of a
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nierc'ly routine or clerical nature, l>iit i-ccpiii-es llio

use of independent judgment.

Rights of Employees

Sec. 7. Employees shall have Ihe right to seli'-(»r-

ganization, to form, join or assist labor organiza-

tions, to bargain eollectively through representa-

tives of their own ehoosing, and to engage in other

concerted activities for the purpose of collective

bargaining or other mutual aid or protection, and

shall also, have the right to refrain from any or all

of such activities * * *.

Unfair Labor Pracitces

Sec. 8. (a) It shall be an unfair labor practice for

an employer— (1) to interfere with, restrain, or

coerce employees in the exercise of the rights guar-

anteed in section 7; * * *

(5) to refuse to bargain collectively with the rep-

resentatives of his employees, subject to the provi-

sions of section 9(a).

Representatives and Elections

Sec. 9. (a) Representatives designated or selected for

the purposes of collective bargaining by the majority

of the employees in a unit appropriate for such pur-

poses, shall be the exclusive representatives of all the

employees in such unit for the purposes of collective

bargaining in respect to rates of pay, wages, hours of
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emplojrment, or other conditions of employment :
* * *

(b) The Board shall decide in each case whether in

order to assure to employees the fullest freedom in ex-

ercising the rights guaranteed by this Act, the unit ap-

propriate for the purposes of collective bargaining shall

be the employer unit, craft unit, plant unit, or subdi-

vision thereof: * * *

(c) (1) Whenever a petition shall have been filed, in

accordance with such regulations as may be prescribed

by the Board

—

(A) by an employee or group of employees or

an individual or labor organization acting in their

behalf alleging that a substantial niunber of em-

ployees (i) wish to be represented for collective

bargaining and that their employer declines to rec-

ognize their representative as the representative

defined in Section 9 (a), * * ******
the Board shall investigate such petition and if it

has reasonable cause to believe that a question of

representation affecting commerce exists shall pro-

vide for an appropriate hearing upon due notice.

Such hearing may be conducted by an officer or

employee of the regional office, who shall not make
any recommendations with respect thereto. If the

Board finds upon the record of such hearing that

such a question of representation exists, it shall

direct an election by secret ballot and shall certify

the results thereof.
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(cl) Wlieiievc'i' an order of the IJo.nd made pursuant

to Section 10 (c) is based in whole oi- in pail upon

t'aets certified Tollowing- an inxcsli^al ion pursuant 1o

subsection (c) ol* this section and there is a petition

lor the enforcement or review of such ordei-, sucli cei*-

lilication and the record of such investin-ation shall he

included in tlie transcript of the entii-e i-ec(>r<l i-((|uii(Ml

to be filed under Section 10 (e) oi- 10 ( f), and thereupon

tlie decree of the court enforcing, modi lying, or setting

aside in whole or in part the order of the Jioard shall be

made and entered upon the pleadings, testimony, and

proceedings set forth in such transcript.

Prevention of Unfair Labor Practices

Sec. 10. (a) The Board is empowered, as hereinafter

provided, to prevent any person from engaging in any

unfair labor practice (listed in Section 8) affecting

conmierce. This power shall not be affected by any

other means of adjustment or prevention that has been

or may be established by agreement, law, or otherwise.
* * *

(c) * * * If upon the preponderance of the testi-

mony taken the Board shall be of the opinion that any

person named in the complaint has engaged in or is en-

gaging in any such unfair labor practice, then the

Board shall state its findings of fact and shall issue and

cause to be served on such person an order requiring

such person to cease and desist from such unfair labor

practice, and to take such affirmative action including

reinstatement of employees with or without back pay,

as will effectuate the policies of this Act * * *

(e) The Board shall have power to petition any cir-

cuit court of appeals of the United States (including
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the United States Court of Appeals for the District of

Columbia), or if all the circuit courts of appeals to

which application may be made are in vacation, any

district court of the United States (including the Dis-

trict Court of the United States for the District of

Columbia), within any circuit or district, respectively,

wherein the unfair labor practice in question occurred

or wherein such person resides or transacts business,

for the enforcement of such order and for appropriate

temporary relief or restraining order, and shall certify

and file in the court a transcript of the entire record

in the proceedings, including the pleadings and testi-

mony upon which such order was entered and the find-

ings and order of the Board. Upon such filing, the

court shall cause notice thereof to be served upon such

such person, and thereupon shall have jurisdiction of

the proceeding and of the question determined therein,

and shall have power to grant such temporary relief or

restraining order as it deems just and proper, and to

make and enter upon the pleadings, testimony, and

proceedings set forth in such transcript a decree enforc-

ing, modifying, and enforcing as so modified, or setting

aside in whole or in part the order of the Board. No
objection that has not been urged before the Board, its

member, agent, or agency, shall be considered by the

court, unless the failure or neglect to urge such objec-

tion shall be excused because of extraordinary circum-

stances. The findings of the Board with respect to ques-

tions of fact if supported by substantial evidence on

the record considered as a whole shall be conclusive.
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